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Title IX Overview

When does Title IX apply?
Creating and implementing your policies and procedures
Title I1X personnel roles and responsibilities

Oversight of reports and Grievance Procedures

General Title I1X Oversight
Q&A

Discussion
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Title IX Overview

Essential compliance elements
Training mandates

$ /lpod’0 & UtIMBbKO

The Clery Act & VAWA
Relationship between laws
What about FERPA?

MN State Law

{ BALLAST

No person in the United States shall, on the
basis of sex, be excluded from participation in,
be denied the benefits of, or be subjected to
discrimination under any education program
or activity receiving federal financial
assistance.

20 U.S.C. § 1681

([ BALLAST
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Title IX Basics

Prohibits gender
discrimination in
education programs
and activities

Applies to students,

Includes sexual

employees, harassment

volunteers, etc.

' Sexual harassment =
conduct on the basis of sex

Quid Pro Quo Hostile Environment VAWA Crimes

A Employee conditions A Unwelcome conduct A Sexual assault

an outcome on an that is so severe, A Dating Violence
lbMiyiMEB U pervasive, and A Domestic Violence
participation in objectively offensive i Stalkin
unwelcome sexual that it denies a 9
conduct person equal access

to a program or

activity
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The Clery Act and the Violence
Against Women Act (VAWA)

Clery VAWA

» Consumer protection law e Policy, procedure, Institutions must:
¢ Institutions must provide prevention, and training

- ts f Prohibit sexual assault,
accurate, timely, and requirements tor

dating violence,

complete information on + Dating violence domestic violence, and
specific types of crimes « Domestic violence stalking
that occur on or adjacent . i . _—

J Stalking « Provide clear definitions

to campus, including

sexual assault * Sexual assault fo_r the gbotv € df
. i misconduct and for
* Clery Act violations come ReqUI_r es Annual consent
with significant fines Sequrlty Report i .
IbK" tMibU ibpsistsiidblp « Incorporate training and
policies and crime prevention programs for
statistics administrators,

students, and employees

14

Relationship between Laws

15

15
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What about FERPA?

* Right to know what records exist
* Right to dispute accuracy
* Right to control access

» Legitimate educational interest
» Reporting Party can know determination

([ BALLAST


https://www.revisor.mn.gov/statutes/cite/135A.15
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When does Title
IX apply?

Defining sexual harassment

Defining education program or activity

, BosiOpl 00'BslidbpVillp zlisV sVO lbpsistsidb
When Title IX does not apply

{ BALLAST

Sexual harassment =

conduct on the basis of sex that satisfies at least one of the following:

Quid Pro Quo Hostile Environment

A Employee conditions A Unwelcome conduct
an outcome on an thatlizsddeNeveRRAL00 14offensive
ibMiyiMEB Ip pervasive, and
participation in objectively offensive
unwelcome sexual that it deni/F3 11.04 r.26 .
conduct
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Hostile Environment Considerations

 ,00plOKslyO dT B Uo0BpdbBJ'0 100pdbU IKdbpiMOo BUO»
abilities, positions of authority, etc.)

« plis UpOyOoO» 100yBplyO» and dJ]JOKslyO'| dTTObplyOUA

«  dOp sVO KdbMtKs MOb] UOntB" BKKOppUA dOp bds bOOM sd
be a total or complete loss of access, but equal?

» Consider the type of misconduct, how often it happened,
where it took place, etc.

20

Examples of Sexual Harassment

* Unwelcome sexual flirtations, advances, touches, or
propositions

* Verbal abuse of a sexual nature
* Requests for sexual favors

» Recording video or photographs of a sexual nature without
consent

e Cyber harassment

Punishing or threatening to take adverse action against a
subordinate or student for refusing to comply with sexual
demands

21

21
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Sexual Assault

Includes any unwelcome sexual contact directed against another person who does not
or cannot give consent, including:

* Rape: the penetration, no matter how slight, of the vagina or anus with any body
part or object, or oral penetration by a sex organ of any person, without the
consent of the victim

* Fondling: the touching of the private body parts of another person for the purpose
of sexual gratification, without the consent of the victim

« Incest: sexual intercourse between persons who are related to each other within
the degrees wherein marriage is prohibited by law

e Statutory Rape: sexual penetration or other form of sexual contact with a person
who is under the statutory age of consent

Consent

Institutions are not required to maintain a particular definition of
consent; however, they should include a definition in their policy.

Consent is words or overt actions by a person
clearly and affirmatively communicating a
freely-given, present agreement to engage in a
particular form of sexual contact.

23
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Dating Violence

Violence from a person with whom the victim had/has a social
00'BsiidbpVil dT B odaBbslK do lbsiaBs0 bBsto0 1Uo0"BsidbpVilU MOsOoaliboM
J| 00 ldosibU 1Bos|Up 100p10KslyO BbM sVO “ObUsV dT sVO 00'BslidbpVill» s| 10

of relationship, and frequency of interaction between the individuals

involved in the relationship).

([ BALLAST

Domestic Violence

Violence committed by a current/former spouse, intimate partner, co-parent,
cohabitant, or others protected under domestic or family violence law. Includes
the use or attempted use of physical abuse or sexual abuse, or a pattern of any

other coercive behavior committed, enabled, or solicited to gain or maintain

power and control over a victim, including verbal, psychological, economic, or

technological abuse that may or may not constitute criminal behavior.

([ BALLAST
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Education Program or Activity

under Title IX

What does it mean?

e dKBslidbp» OyObsp» do KlloKtapsBbKOp¥a
e $bdodiTKBaltp¥s

* Over which the institution exercises
substantial control over the context in
which the harassment took place.

28

Parties’ relationship with the

Institution

Reporting Party

Must be participating or
attempting to participate
b sVO lbpsistsidblp
education program or
activity at the time of filing
a Formal Complaint.

*Broad interpretation of
“participating or attempting
to participate in”

29

Additional requirements:

Responding Party

b lbpsistsidblp BIIs| sd
take disciplinary action
under Title IX is limited
when the Responding
Party is not affiliated with
the institution.

5/31/2023

Must have occurred within the United
States.

Includes conduct that occurred in any
building owned or controlled by an
officially recognized student
organization.

Institution must also have exercised
substantial control over the
responding party.

What about a
reporting party from
outside the institution
who reports against a
current student or
employee?

*But... should still consider
appropriate action steps to
facilitate reporting party’s
participation in education
programs and activities.

13
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' A Note about Sex-Based
Discrimination

Discrimination based on sex or gender (i.e., adverse or preferential

s00Bsa0bs JBpOM db pda0dbOlp po{» UObMOo IMObslis |» po{tB" dolObsBslidb»
etc.) is still prohibited under Title IX; however, institutions are not
obligated to implement all the same Grievance Process requirements as
stated in the regulations in order to address and/or investigate those

types of concerns.

{dh BALLAST

When Title IX does not apply

» Conduct that occurs outside the US; however, VAWA might
still apply in these instances

» Sexual harassment that is not sufficiently severe, pervasive,
and objectively offensive

« 00{tB' VBoBppaObs sVBs dKKtop dtspiMO Bb lbpslistsidblp
education program or activity

31

31
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Creating and
Implementing your

{ BALLAST

15
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' Structuring your policy and
procedures

Title IX vs. Non-Title IX sexual Considerations:

harassment ) )
» Barriers to reporting

Different processes, or keep as similar as « Clarity / minimizing confusion

possible?
. * Equity
What about allegations of VAWA e o
crimes?  Institutional mission
» Cost

* FERPA interaction

» Consistency with other campus
processes

34

Required Policy Definitions &
Elements

Sexual harassment Others Elements

* Quid Pro Quo » Sexual exploitation » Scope of policy
* Hostile environment » Consent » Notice of non-
. Sexual assault « Force discrimination
L * Incapacitation . i
* Domestic violence Retali p at Supportive measures
. . * Retaliation . i
« Dating violence ; N Reporting process
. * Program or activit . i
. Stalking g ! y Grievance process
* Formal complaint * Rights of parties
* Reporting/Responding
Party/Complainant/Res
pondent

16






5/31/2023

Title IX Coordinator: Role and
Responsibilities

Must designate at least one Title IX Coordinator

Should have significant autonomy and seniority

dbpiMOo Vdz sVO  ddoMibBsdo JOps Tisp llbsd sVO libpsiistsidblp doUBbI BslidbB' KVBos
3

38
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Avoiding Bias

Bias = tendency

_ A=y Avoid
g [l @ clelley Might be implicit prejudgment of
may involve the facts

stereotypes

Advisors

Advisors assist parties throughout the process; can be attorneys, advocates, friends,
family members, mentors, etc.

Parties have the right to an advisor of their choice
Advisors may attend meetings and interviews with the party

If a party does not have an advisor, the institution must provide an advisor to
conduct cross

([ BALLAST
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Oversight of reports and
Grievance Procedures

Employee reporting requirements
Responding to a report

Starting the Grievance Process

Dismissal

Rights of the parties

Emergency removal and administrative leave
Notice of Allegations

Informal process

The investigation

Directly related evidence review
Investigation report and review
The hearing

Making a determination
Sanctions

Notice of Decision

The Appeal process

Steps once the Process is over

{ BALLAST

Employee Reporting Requirements

Confidential Resources  Officials with authority

« Not required to report to institute corrective .

disclosures to the Title 1X measures
Coordinator

Institutions have
discretion re: reporting

 Required to report requirements

e Legally privileged

*While working within the above
capacity

Includes licensed
counselors; individuals
associated with a religious
order/denomination;
licensed healthcare
providers; victim
advocates

instances or disclosures
of sexual harassment to
the Title IX Coordinator

Who this applies to will
depend on your
institution

Deans? Directors? RAs?

Consider requiring all
non-confidential
employees to report
disclosures or instances
of sexual harassment to
the Title IX Coordinator

What about student

21






What about anonymous reports?

5/31/2023

If the report names the individual who experienced the
misconduct, reach out to that individual ASAP

If the report only names the individual who perpetrated the
misconduct, consider next steps (meeting? Available
evidence?)

If possible, consider reaching out to the reporter for
additional information

Consider potential patterns (i.e., multiple reports from the

23



Starting the Grievance Process

Formal Complaint initiated by
Reporting Party

e Can initiate at any time
* Requests an investigation

* Must be signed and in writing, but
can be on paper or electronic (i.e., via
email)

Dismissal

TIXC required to dismiss a formal
complaint if:

« at the time of the complaint, the
reporting party is not
participating/attempting to
1BosIKII BsO b sVO libpsistsidblp
program/activity

« the alleged conduct, even if proved,
would not meet the sexual
harassment definition

+ the alleged conduct did not occur in
sVO libpsiistsidblp TodUoBa do BKslyls|

« the alleged conduct happened
outside the U.S.

Formal Complaint initiated by
TIXC

Consider:

5/31/2023

Egregiousness of allegations?
Use of weapon?

Risk? Threat?

Availability of evidence?

Discuss with Deputies or Title I1X
Team

If proceeding, notify reporting party

24
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If dismissing for any reason...

Must notify the parties in writing and include rationale for dismissal

Appeals of dismissals are permitted

Consider initiating a different disciplinary process under a separate

policy (Code of Conduct? Was the allegation a VAWA offense?)

([ BALLAST

Rights of the Parties

Supportive measures
Notice of policies, (cannot penalize
meetings, investigation, responding party in any
outcome, etc. way unless and until they
are found responsible)

Impartial Title IX Ability to discuss
personnel allegations

Llp e bl g s Ability to review evidence

and investigation report

Advisor of choice witnesses and provide
evidence

Ability to appeal

53
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Notice of Allegations

» Notice of grievance process and the informal process

* Information about the allegations known at the time (names, conduct
constituting sexual harassment, date and location of incident)

* Responding party presumed not responsible, and that the determination
of responsibility occurs at conclusion of the process

» Rights of parties to an advisor, to review evidence, etc.

* Any code of conduct provision prohibiting knowingly making false
statements/submitting false information

* Provide with sufficient time for parties to prepare a response

*If additional allegations arise during the process, provide an amended
or additional notice to both parties

56

56

Consolidation of Complaints

U b libpsistsidb aB| Kdbpd'iIMBsO TdoaB' Kdal 'Bilbsp Bp sd
allegations of sexual harassment against more than one
respondent, or by more than one complainant against one or
more respondents, or by one party against the other party,
where the allegations of sexual harassment arise out of the
same facts or circumstances.U

57

57
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Informal Process

* Must be voluntary; parties must
provide written consent to
participate

¢ Formal complaint required

« Allowed at any time prior to final
decision being made

« Title IX Coordinator has discretion

¢ Unavailable when responding party is
an employee and reporting party is a
student

5/31/2023

28
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The Investigation

Who should investigate? How do you decide?

60
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Investigation Report and Review

Summary of relevant evidence written by the Investigator

Must be made available for parties and advisors to review
(in hard copy or electronic format) 10 days prior to hearing

Written responses to the report are permitted and provided
to the hearing panel

5/31/2023

31
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Hearing Preparation

» Hearing format and structure (breaks, length, etc.)? Determine in

32



Making a Determination

Standard of Evidence

,001dbMO0BbKO dT sVO OyiMObKO 1Uado0
WO svBbbdsUG ©a O |l$/sv0
clear and convincing standard

Process

Hearing panel members need to meet
after the hearing to deliberate.

Determine which policy definitions apply
to the allegations.

Decision-Makers

What are the undisputed facts and what
are the disputed facts?

What does the evidence show regarding
the disputed facts? Which evidence is
most credible? Why?

Using the appropriate standard of
evidence, did a policy violation occur?
Analyze each element of a policy
definition under the evidence standard.

What is the rationale for your decision?

5/31/2023
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Notice of Decision

Needs to include:

» Allegations .
¢ Procedural steps

« Findings of fact

< Decision regarding responsibility

< Rationale for each
allegation/decision

< Sanctions, if applicable
*  Whether remedies will be provided
* Appeal process information

The Appeal Process

Other requirements:

5/31/2023

Deliver notice simultaneously to the
parties

Decision/sanctions become final
when parties are notified of the
appeal decision OR when the
deadline to submit an appeal has
passed

Required reasons for appeal:

71
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Appeal Process contd.

Requirements

» Appeal decision-maker cannot have
been previously involved in the
process

¢ No conflict of interest or bias
* Required training

« Timeframe for accepting appeals?

e Let parties know if an appeal was
received and that the other party has
an opportunity to respond

« Must send appeal decision and
rationale to parties simultaneously

72

Steps once the Process is Over

Sanction and remedy
Notice to parties that adherence and
the process is over monitoring; respond to
violations

Additional prevention
measures? School-

5/31/2023

Possible Appeal Determinations

» Hearing Panel decision stands
» Hearing Panel decision overturned
» Sanction adjusted

* Remand
« New investigation
« New hearing or re-hearing
¢ Sanctions-only re-hearing

Checking in with
parties as appropriate,
particularly regarding
ongoing supportive
measures

Feedback mechanism

wide messages, Recordkeeping regarding the Title IX

campaigns, training,
etc.?

73

process?

35
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General Title IX
Over5|ght

Recordkeeping and
documentation

Gender equity
Managing campus climate
Assessing compliance

{ BALLAST

Recordkeeping

Records to maintain:
A Actions taken and responses to reports
. A
Records must be retained for at

least seven years.

75
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Assessing Compliance

— Templates and
checklists for all /  Internal reviews
steps of the process

78
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