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Who does Title IX apply to?

� Entities that receive federal 
financial assistance, including 
colleges and universities that 
participate in Title IV funding

�‡
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Example (included in EP&A)

Student is sexually assaulted in 
a residence hall on-campus.  
The sexual assault occurs on a 
Saturday evening.  The identity 
of the perpetrator is not 
immediately known.

© 2021 Husch Blackwell LLP

Example (included in EP&A) 

The tennis team travels to a 
different school for a tournament 
and stays overnight at a hotel.  At 
the hotel where the team is 
staying, the coach sexually 
harasses the team’s manager. 
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Example (excluded from EP&A)

During spring break, two students 
travel to another state and stay at 
an all-inclusive resort owned by a 
prominent hotel chain.  The 
students booked the trip on their 
own for leisure purposes.  While 
staying at the resort, one student 
sexually assaults the other student.

© 2021 Husch Blackwell LLP

Does Title IX apply to sexual 
harassment in other countries?

� No – the Department of Education interprets Title IX 
to apply only within the geographic boundaries of 
the United States

� Other countries may have laws that govern sexual 
harassment
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What is quid pro quo?

� An employee of the institution 
conditions the provision of 
some aid, benefit, or service on 
another person’s participation 
in unwelcome sexual conduct
 Often arises in the 

employment context or 
where an employee holds a 
position of authority over a 
student

That

This

© 2021 Husch Blackwell LLP

Example of quid pro quo
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How do we determine if a hostile 
environment exists?

� Consider all the facts and circumstances, such 
as:
 The type of misconduct
 The frequency of the misconduct
 Where the misconduct occurs
 Whether a power differential exists, etc.

� From the perspective of a reasonable person

© 2021 Husch Blacwell LLP eୗa偒͗ྞe of�ostike environ�ent
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Another example of hostile 
environment

Student A asks Student B to go on a date, 
and Student B says “no.”  Student A then 
repeatedly sends Student B text messages 
using various vulgar terms that suggest 
Student B is promiscuous.  When Student A 
and Student B attend a shared biology class, 
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What is sexual assault?

Title IX regulations define “sexual assault” as 
incorporating the following classes of conduct:

Rape Sodomy Sexual assault 
with an object

Fondling Incest

© 2021 Husch Blackwell LLP

What is rape?

Having carnal knowledge of a person, without the 
consent of the victim, including instances where 
the victim is incapable of giving consent because of 
age or because of temporary or permanent mental 
or physical incapacity.  There is “carnal knowledge” 
if there is the slightest penetration of the vagina or 
penis by the sex organ of the other person.  
Attempted rape is included.

25
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What is sodomy?

Oral or anal sexual intercourse with another 
person without the consent of the victim, 
including instances where the victim is 
incapable of giving consent because of age 
or because of temporary or permanent 
mental or physical incapacity.

© 2021 Husch Blackwell LLP

What is sexual assault with 
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What is fondling?

Touching of the private body parts of another 
person for the purpose of sexual gratification, 
without the consent of the victim, including 
instances where the victim is incapable of 
giving consent because of age or because of 
temporary or permanent mental or physical 
incapacity.

© 2021 Husch Blackwell LLP

Example of fondling

Student A and Student B attend 
a dance held in the student 
union.  While on the dance 
floor, Student A gropes Student 
B’s groin without Student B’s 
permission.  Student B does not 
welcome the groping and views 
it as unwelcome.
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What is incest?

Sexual intercourse between persons who are 
related to each other within the degrees 
wherein marriage is prohibited by law.

© 2021 Husch Blackwell LLP

What is statutory rape?

Sexual intercourse 
with a person who is 
under the statutory 
age of consent as 
defined by law.

35
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Example of dating violence

Employee A and Employee B are 
engaged to be married but live 
separately and have no children in 
common.  Employee A and Employee 
B get into an argument in Employee 
A’s car in the university’s parking lot.  
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Example of stalking

Student A is infatuated with Student B, 
who has rebuffed Student A’s romantic 
advances.  Thereafter, Student A 
dresses in black and sneaks up to the 
window of Student B’s Greek house at 
night in an attempt to see Student B.  
Student A does this twice before being 
caught in the act during Student A’s 
third attempt.  

© 2021 Husch Blackwell LLP
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Example of retaliation

Employee A testifies at hearing in 
support of Employee B’s complaint 
of sexual harassment against 
manager.  After institution finds 
that manager sexually harassed 
Employee B, manager demotes 
Employee A to punish Employee A 
for testifying against manager.

© 2021 Husch Blackwell LLP

What about state laws governing 
sexual harassment on campus?

� Institutions must still comply 
with state laws unless

� They conflict with some 
element of the new Title IX 
regulation in which case

� State law is preempted

43
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Employee A reports that Employee B sexually 
harassed Employee A by installing a program on 
Employee A’s computer that caused pornography 
to play when Employee A logged on.  This 
occurred only once, after which Employee A had 
the program removed from Employee A’s 
computer.  Employee A makes a formal complaint 
under the institution’s Title IX sexual harassment 
policy.

Group 
Scenario  

© 2021 Husch Blackwell LLP

Questions

53
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What is “actual knowledge”?

� “Actual knowledge” occurs when 
 An institutional official, with authority to take 

corrective action
 Observes or receives a report 
 Of sexual harassment occurring in the 

institution’s education programs and activities

© 2021 Husch Blackwell LLP

Is an “institutional official” the same 
as a “responsible employee”?

With authority 
to take 
corrective 
action

With authority to take 
action to redress the 
harassment or 

Who has the duty to report 
to appropriate school 
officials sexual harassment 
or any other misconduct or

Individual who a student 
could reasonably believe 
has this authority
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When do we reach out to the 
alleged victim?

� After institution has actual knowledge of 
alleged sexual harassment, Title IX 
Coordinator must contact alleged victim

� Provide information about supportive 
measures, explain the grievance process 
and how to file a formal complaint, and 
discuss the alleged victim’s wishes

© 2021 Husch Blackwell LLP

What if we can’t identify the 
alleged victim from a report?

� Title IX Coordinator should oversee preliminary 
investigation to determine identity of alleged victim

� If identity of alleged victim cannot be discerned 
after reasonable inquiry, matter should be 
documented and consideration given as to whether 
other policies (such as student code of conduct) are 
utilized

61

62





Title IX Training 2021 January 27, 2021

© 2021 Husch Blackwell LLP. All Rights Reserved

© 2021 Husch Blackwell LLP

Example of reasonable 
supportive measure

Student A and Student B used to be in a 
romantic relationship.  Since the relationship 
ended, Student B has gossiped about Student 
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Can we utilize interim removals 
or suspensions for students?

�
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What is a formal complaint?
What

• Document
• Alleging sexual 
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Example of T9 Coordinator 
formal complaint
Student A and Student B each 
separately report they were sexually 
assaulted by Student C.  Student A and 
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Example of dismissal

Student A reports that Student B 
sexually assaulted Student A in their 
hometown during summer break.  The 
alleged assault occurred in Student B’s 
house after the two attended a co-ed 
softball game hosted by a local 
recreation league.  Student A and 
Student B have had no contact since the 
alleged sexual assault.

A
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What general principles 
govern the grievance process?

� Equitable treatment of complainants and 
respondents

� No stereotypes based on a party’s status as 
complainant or respondent

� Presumption respondent did not violate policy 
unless and until a determination is made after 
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What is a conflict of interest?

�
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How long does a grievance 
process take?
� There is no firm deadline, and the 

length of the grievance process 
varies depending on a variety of 
factors

� Institution must be reasonably 
prompt, advise parties of timelines 
for particular phases of the process, 
and notify parties of extensions of 
timelines and the reasons for the 
same

© 2021 Husch Blackwell LLP

What do we do if we find 
sexual harassment occurred?

� If grievance process results in a finding of sexual 
harassment:
 Discipline for the respondent as determined by 

those with authority over the respondent
 For complainant, grant remedies reasonably 

necessary to restore or preserve access to 
education programs and activities

91
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Student A reports that Student B stalked Student A by 
peeping through Student A’s changing room door at 
the hospital where both are doing rotations, and by 
stealing Student A’s underwear from the laundry at 
the dormitory.  Student A seeks supportive measures 
but does not wish to file a formal complaint and is 
concerned Student B may retaliate if Student B learns 
of the report.  Student A graduates in two months, 
while Student B will not graduate for another year.  It 
is unclear whether Student A will testify at a hearing.

Group 
Scenario   

© 2021 Husch Blackwell LLP
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What are some general 
principles about interviewing?

Conduct interviews as soon as reasonably possible to 
maximize the most accurate memoriesTiming

Choose a private and quiet settingSetting

Maintain role as fact-gatherer; not a prosecutor; not a 
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Another example question

� From a party:  “I want to tell you something 
‘off-the-record.’  Is that okay?”

� Answer:  “The nature of the interview is 
that everything is ‘on-the-record.’  So no, I 
can’t have an ‘off-the-record’ conversation 
with you.  But you can have a confidential 
conversation with one of the University 
counselors.”

© 2021 Husch Blackwell LLP

How do you structure an 
interview?
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How do you build rapport?

� Take the time to learn basic information about the 
interview subject before conducting the interview

� Learn something about the subject and share 
something about yourself; find commonality

� Explain the nature of the investigation, your role, and 
the rules of the interview

� Explain why you need accurate and detailed 
information

� Acknowledge the stresses the subject is likely feeling

© 2021 Husch Blackwell LLP

Example of rapport building

“I saw in the directory that you 
are from Colorado.  My family 
likes to go white water rafting on 
the Arkansas River.  Do you know 
of any other good places to raft?”

107
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Examples of 
cued 
invitations

“You mentioned that . . 
. .  Can you tell me 

more?”

“You said that . . . .  
What did you mean?”
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“I’m sure 
it’s difficult 
when you 

see him on 
campus.  
Do you 
agree?”

“You 
probably 
thought 

that was an 
invitation to 

have sex, 
right?”

“If I were in 
your 

position, I 
would 

probably 
feel 

threatened.  
Did you?”

Examples of 
suggestive 
questions 
(avoid)

© 2021 Husch Blackwell LLP
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Do parties/witnesses have a right to 
record the interview themselves?

� No – parties do not have the right to insist on 
recording an interview

� If the interview is recorded, the institution should 
make the recording and give the parties access as 
required at the appropriate time

© 2021 Husch Blackwell LLP

The parties

The witnesses

Institutional email

Video cameras

Key card logs

Timesheets

Public social media

Institution-owned computers

Institution-owned personal devices

Information on institutional servers

Police

Example 
sources of 
non-testimonial 
evidence

117

118



Title IX Training 2021 January 27, 2021

© 2021 Husch Blackwell LLP. All Rights Reserved

© 2021 Husch Blackwell LLP



Title IX Training 2021 January 27, 2021

© 2021 Husch Blackwell LLP. All Rights Reserved





Title IX Training 2021 January 27, 2021

© 2021 Husch Blackwell LLP. All Rights Reserved

© 2021 Husch Blackwell LLP

How is the investigation 
concluded?

� Issuance of a written investigation report
� Must fairly summarize the evidence collected, 

including both inculpatory and exculpatory evidence
� Must be provided to each party and their advisor at 

least 10 days prior to any hearing

© 2021 Husch Blackwell LLP

Does the investigation report 
make findings?

� No – the investigation report fairly summarizes the 
relevant inculpatory and exculpatory evidence 
collected during the investigation

� Under the new Title IX regulation, factual findings 
and determinations of policy violations are made by 
a decision-maker at a subsequent hearing

125
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May parties have an advisor 
during the investigation?
� Yes – parties may be accompanied to 

any investigative interviews and 
meetings by an advisor of their choice

� Advisor may be an attorney, but does 
not have to be

� Institution may confine advisor to a 
passive role during the investigation 
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Are parties subject to a “gag” 
order during the investigation?

� No – the institution may not restrict the ability of 
parties to discuss the allegations or to gather and 
present relevant evidence, which includes talking to 
witnesses

� But institution can still enforce prohibitions on 
witness intimidation, witness manipulation, false 
statements, retaliation, harassment, etc.

© 2021 Husch Blackwell LLP

Example of permissible 
conduct

Respondent accused of sexual 
assault sends text messages to 
various students who may have 
observed the complainant’s level 
of intoxication on the night in 
question.  Respondent’s text says:  
“Please contact me ASAP if you 
believe the complainant was 
sober.”

131
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Who runs the hearing?

� Regulation requires hearing to be administered by a 
“decision-maker(s)”

� Means institution can use a single hearing officer or 
a hearing panel (presumably, with a chairperson)
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Who attends a hearing?

� The decision-maker(s)
� Other necessary institutional personnel or 

institutional advisors (i.e., attorneys)
� The parties
� Each party’s advisor
� Witnesses as they are called to testify
� Other support persons for parties, if permitted by 

institution

© 2021 Husch Blackwell LLP

Do we provide a party’s 
advisor?

� Default rule is that a party selects and brings an 
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� Title IX regulation is largely silent on specific elements
� Required elements include:

How does the hearing actually work?

Decision-maker(s) must independently 
evaluate questions for relevance and 
resolve relevancy objections

Party’s advisors must be allowed to 
conduct live questioning of other party 
and witnesses

Party or witness who refuses to submit 
to live questioning from other party’s 
advisor must have their testimony 
excluded

Questioning of sexual history generally 
not permitted
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How might questioning of 
parties take place?

Party should be 
allowed to give a 

narrative first

Followed by 
questioning from 
decision-maker(s)

Followed by 
questioning, including 
cross-examination, by 
advisor for other party

© 2021 Husch Blackwell LLP

How might questioning of 
witnesses take place?

Witness is first 
questioned by the 
decision-maker(s)

Followed by 
questioning, including 

cross-examination, from 
advisor for complainant

Followed by 
questioning, including 

cross-examination, 
from advisor for 
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Example (relevant)

Student A has accused Student B of 
sexual assault by having sex with 
Student A while Student A was 
incapacitated by alcohol 
consumption after a party.  Advisor 
for Student B asks Student A:  “Did 
you send any text messages or make 
any phone calls during the party?”

© 2021 Husch Blackwell LLP

Example (relevant) 

Coach is accused of sexually 
propositioning Student B in 
exchange for more playing time.  
Advisor for complainant asks the 
Coach:  “Didn’t you tell one of the 
trainers that Student B is a ‘very 
attractive young woman?’”

149
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Is sexual history considered?

� Generally, no – Evidence of a complainant’s prior 
sexual behavior is relevant only if:
 Offered to prove that someone other than the 

respondent committed the conduct, or 
 If evidence of specific incidents of the 

complainant’s prior sexual behavior with the 
respondent are offered to prove consent

© 2021 Husch Blackwell LLP

Example (impermissible)

Student A has accused a faculty 
member of sexual harassment.  
Advisor for the faculty member 
asks Student A:  “How many men 
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Example (permissible)

Student A has accused Student B of sexual 
asƀQ
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Example (excluded)

Complainant gives emotional account of 
sexual assault and answers questions 
from hearing panel chair.  Complainant 
then answers only one question from 
respondent’s advisor before breaking 
down and refusing to answer any more.  
After a break is taken, complainant tells 
hearing panel chair complainant cannot 
endure cross-examination.  
Complainant leaves the hearing.

© 2021 Husch Blackwell LLP

Example (excluded) 

Witness gives statement to 
investigator that witness observed 
complainant right before alleged 
sexual assault.  Witness told the 
investigator that complainant was 
too drunk to stand up.  Witness fails 
to attend hearing.  Investigator is 
prepared to relay what witness told 
investigator.

157
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Example (permissible) 

Institution’s hearing procedures 
require all participants to maintain 
decorum, remain at their respective 
assigned table at all times, and direct 
all communications to the hearing 
officer with the exception of 
questions posed to the other party 
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What does it mean to weigh 
evidence?

� Not all evidence has equal value
� Some evidence may be more reliable 

and probative than other evidence
� Weight may vary depending on a 

range of factors, such as credibility; 
corroboration; consistency; level of 
detail; expertise of the witness; 
whether a witness is disinterested, 
etc.

© 2021 Husch Blackwell LLP
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Who determines discipline 
and remediation?

�
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Questions
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Can an institution set a time 
limit to appeal?

� Yes – an institution can and should require an 
appeal to be filed within a reasonable number of 
days after a dismissal or determination

� Institution may set a secondary deadline for the 
non-appealing party to elect to file a cross-appeal 
after the first party has appealed

© 2021 Husch Blackwell LLP

What are the grounds for appeal?
Title IX regulation requires the following permitted grounds:

Procedural irregularity that affected the outcome of the matter

New evidence that was not reasonably available at the time the 
determination regarding responsibility or dismissal was made, that 
could affect the outcome of the matter; or

Title IX Coordinator, investigator, or decision-maker (hearing 
official) had a conflict of interest or bias against complainants or 
respondents generally or the individual complainant or respondent 
that affected the outcome of the matter

177
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Example (harmless error)

Policy required hearing to be held 
within 60 days of submission of 
Formal Complaint.  Hearing was 
held 61 days after submission of 
Formal Complaint due to a 
counting error.  The evidence 
would have been the same if the 
hearing were held a day earlier.

© 2021 Husch Blackwell LLP

Example (new evidence)

After determination is made that respondent 
did not commit sexual harassment, 
complainant secures a previously unknown 
video made by a bystander at the party that 
depicts respondent groping complainant and 
complainant attempting to pull away from 
respondent.  The student who took the video 
has been away studying abroad and only 
learned of the hearing after returning a few 
days ago.

181
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Should we ever dismiss an 
appeal?
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Can we require an appealing 
party to explain their appeal?

Yes – an institution can require that the 
appealing party state the grounds for appeal 
and also explain, with some level of specificity, 
why the appeal should be granted.

© 2021 Husch Blackwell LLP

How does the appeal officer 
make their decision?

� Appeal officer’s review is limited in scope to the 
grounds stated for appeal

� Appeal officer does not hold a new hearing
� Appeal officer must review the appeal, response, 

and hearing record (to the extent necessary, 
depending on the grounds for appeal)

� Appeal officer must then draft a written decision 
that states the outcome of the appeal and rationale

187
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Is there further review after 
appeal?

Unless policy expressly provides for second 
level appeals (not recommended), President 
and Board should not entertain pleas for 
additional review.
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Questions
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Example (impermissible)  

Student files a formal complaint 
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What are 
some 
examples of 
informal 
resolution?

Facilitated exchange of resolution offers

Mediation

Arbitration

Restorative justice

Settlement with the involvement of attorneys

© 2021 Husch Blackwell LLP

Does every case with disputed 
facts have to proceed to hearing?

� No – As long as the procedural requirements to 
enter informal resolution are met, Title IX 
regulations permit a wide range of alternative 
models, including a decision by a single individual 
(i.e., “arbitration”)

� It is especially important to advise the parties of the 
nature of this type of resolution and how it differs 
from the default investigation and hearing

203
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How long can an informal 
resolution take?

� Informal resolution should be reasonably 
prompt

� Typically has the effect of suspending any 
default investigation and hearing process

� If informal resolution fails or appears futile, 
institution should promptly resume default 
investigation and hearing process

© 2021 Husch Blackwell LLP

Is an informal resolution final?

� Generally, yes – Most inƇ
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Student A makes a report that Student B slapped, 
punched, and shoved Student A while the two were 
dating.  Student A and Student B verbally agree for the 
Title IX Coordinator to attempt to mediate a 
resolution.  Title IX Coordinator meets separately with 
each party and mediates a resolution that involves 
Student B apologizing and attending anger 
management classes.  Each student signs a term sheet.  
Student B attends two weeks of anger management 
classes and then stops going.  Student A then files a 
formal complaint based on the allegations in the 
previous report.

Group 
Scenario      
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Confidentiality

© 2021 Husch Blackwell LLP

Are sexual harassment cases 
confidential?

� Sexual harassment cases should be 
treated as confidential by the 
institution, with information only shared 
as necessary to effectuate the policy

� Records containing identifying 
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Are parties allowed to talk 
about a case?

� Title IX regulation prohibits an institution from 
restricting the ability of a party to discuss the 
allegations under investigation or to gather or 
present evidence

� First Amendment additionally limits public 
institutions’ ability to restrict speech about a case

� Witness manipulation and intimidation can still be 
addressed by institution

© 2021 Husch Blackwell LLP

Example (permitted communication)

Respondent in sexual harassment case 
affirmatively calls several other students 
who know complainant.  Respondent tells 
such persons he has been accused of 
sexual harassment and is attempting to 
determine whether the complainant 
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Student A is being investigated for sexually assaulting 
Student B.  Student A contacts various individuals who 
were present at a party immediately before the sexual 
assault and asks the individuals to sign a declaration 
attesting that Student B was sober and fondling 
Student A in front of others.  One such individual is a 
friend of Student B’s and complains to the Title IX 
Coordinator.  Later, when Student A is given access to 
the investigation evidence before the conclusion of 
the investigation, Student A posts the entire 
evidentiary record online.

Group 
Scenario        
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Questions

217

218
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